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INSTRUCTIONS TO CANDIDATES : 

1. Read the instruct ions very careful ly before beginning your a n s w e r s . 

2. Answer any FOUR (4) Q U E S T I O N S . 

3. Credit wi l l be given for legible handwr i t ing , clar ity of express ion and order ly presentat ion of 

answers . 

4. Do not wr i te or sign your name on the answer booklet . Only wr i t e your index number . 

5. Adhere str ict ly to the instruct ions on the front cover of your A n s w e r Booklet . 

QUESTION ONE 

A was the o w n e r of a large f a rm divided by a river into t w o ident i f iable par ts , L (for the larger 

area) and S (for the smal ler a rea ) . He also had a cottage on the l and . 

Early in 1957 , A mortgaged the L port ion of the land to one Habib for a loan to develop his fa rms . 

The mortgage deed exh ib i t 1 w a s executed in favour of Habib wh i l e the pr incipal and interest on 

the loan w e r e to be repaid by 3 1 " January 1958 ^ 

"In April 1957 , A , mortgaged all his propert ies to B (the plaint i f f here in ) that is areas L, S and the 

cottage. The mortgage deed is Exh ib i t Y by whose t e r m s the loan w a s to be repaid by 3 1 " January 

1968. B w a s u n a w a r e that f a rm L w a s a lready e n c u m b e r e d . _ ' 
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In May 1957, A by a deed exhib i t 2 again mortgaged fa rm S to Kofi Mensah for another Loan to 

be repaid by 5'^ December 1957. 

When Habib th rea tened to sell f a rm L, B w a s for the first t ime informed of the prior mortgage on> 

farm L, and subsequent mortgage of S. By an oral agreement B paid off both Habib and Kofi 

Mensah and took possession of the i r mortgage deeds thus becoming an equitable ass ignee. 

All the deeds gave the Mortgagee power to sell after one month ' s notice of intent ion to sell had 

expired after date due for repayment . B w i thout wa i t ing for the due matur i ty dates of exhibits 1 

(Farm L) and Y (all the property) inst ructed an auct ioneer w h o issued demand notices on 5'^ 

January 1958. On 24'^ February 1968 a sale under the power of sale vested in B by exhibit Y took 

place but w a s nul l i f ied. 

On 28'^ March , 1968 a second sale w a s held at wh ich both fa rms L and S as wel l a.s.the cottage 

were bought. Seven years later g sought to have the sale set aside as illegal and inval id . The 

Purchasers at the sale w e r e joined as co-defendants at their own request . 

The Court held that w h e r e a sale is i l legal, t hen the sa'e is void ab initio and no tit le passes . W h e r e 

the sale is i r regular , it is voidable at the instance of a debtor if he can prove the al leged irregularity 

has caused him substant ia l injury. An act is illegal wh'- .n it is express ly forbidden by the law of the 

land. 

From the fact nar rat ive above, distinguish be tween an irregular sale and an illegal sale. W h a t are 

the respective consequences that f low f rom each of these? Identify the respect ive burdens that 

B as plaintiff and A and the Purchasers as defendants had to meet . In your v iew was there a 

satisfactory reason to just i fy the refusal to set aside the sa le? Give your reasons . 

QUESTION T W O 

The Plaintiff al leged that he had purchased f rom the defendant the disputed house at the agreed 

price of forty thousand Ghana Cedis (GHC 40 ,000) hence he sued for , inter al ia , an order of 

possession. He rel ied on a receipt , Exhibit A, signed by both part ies. The defendant denied the 

[25 marks] 
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plaintiff 's claim alleging that he had rather en te red into a forty thousand Ghana cedi (GHC 

40 ,000) loan t ransact ion w i th the plaint i f f and that he had used the d isputed property as security 

for the loan. The defendant fu r the r p leaded that before signing the rece ipt , he real ized that the 

document evidencing the t ransact ion w a s a purchase ag reement and not a loan t ransact ion . He 

neverthe less signed the rece ipt upon assurances given by the agent that the te rms of the 

agreement would not be en forced since he and the plaintiff had been good f r iends . 

After a full t r ia l , the court found that the t ransact ion entered into b e t w e e n the part ies was a loan 

transact ion and not a purchase agreement and there fore e n t e r e d j udgment for the defendant . 

Dissatisfied wi th the tr ial court ' s dec is ion , the plaintiff appea led . T h e Court of Appeal reversed 

the decision of the trial court . 

Exhibit A was not tendered to prove the Plaintiff 's t it le to the d isputed proper ty but as ev idence 

of payment for the purchase of de fendant ' s property . The de fendan t objected to the tender ing 

of exhibit A on the grounds tha t it w a s not registered under the Land Registry Act 1962 but the 

tr ial judge overru led the object ion . The Court of Appea l agreed w i th the conclus ion of the tr ial 

court on the outcome of the ob ject ion . 

Wi th your knowledge of the provis ions of the Ev idence Act , NRCD 3 2 3 , w e r e both courts right in 

overrul ing the defendant on his object ion? Wh^t factors must a court cons ider in admitt ing or 

rejecting a document? State your v i ews . 

Also, given the facts of the case , c o m m e n t on the outcome of the appea l to the Court of Appea l . 

[25 m a r k s ] 

QUESTION T H R E E 

A dispute has ar isen b e t w e e n the fami ly of N t o w and Bate r over o w n e r s h i p of a 500 acre land in 

the village of Abe-ase. The Ntow fami ly sued . It is the ev idence of M r N k a n s a h , head of family of 

the Ntow fami ly , that their ancestors migrated f rom Brong Ahafo and founded this 500 acre land, 

about 300 acres of wh i ch they have reduced to thei r possess ion . They, have other sett ler famers 

on this land w h o have been paying year ly tol ls to t h e m in recogni t ion of the i r owagxslaip of this 

disputed land. 
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T h e head of the Bater family did not test i fy but ev idence w a s given by Osafo , w h o appeared to 

be in his late nineties for the Bate r fami ly . His ev idence w a s that they purchased the disputed 

land f rom the ancestors of the N t o w fami ly and have been on this land since the purchase , some 

100 years back. He gave ev idence of large set t lements on th is land by other famil ies w h o had 

the i r grant f rom t h e m . He ment ioned schools , a clinic, commun i t y cent re , all built on land granted 

by his family in rece_nt t imes . The next w i tness for the Bater fami ly . Unc le A t t a h corroborated the 

evidence of Osafo in every mater ia l part icular . His cross examinat ion began and the tr ial was 

adjourned for cont inuat ion the fo l lowing day. Uncle A t t a h on the fo l lowing day came to court 

alright but refused to be cross examined because the wife w h o was f rom the Ntow family has 

threatened to divorce him if he did not dissociate himself f r o m the t r ia l . 

In the judgment of the trial court , the judge sa id : 

"I have examined the ev idence of Uncle At tah , and I am of the v iew his ev idence is full of lies. 

Corroboration is a legal requ i rement in a case like this and Uncle Attah 's ev idence cannot be 

corroborative of Osafo's ev idence wh i ch , in any case, I f ind credible . Worse still for the Bater 

people, their head of fami ly did not test i fy? From ; h e foregoing I give judgment to the Ntow 

family declar ing t h e m owner s of the 500 acres land" . 

D i s c u ^ t h e ev ident ia l i ssues in this case viz-a-vizthe j u d g m e n t of t h e court . 

[25 marks ] 

QUESTION FOUR 

Mr Mensah died testate leaving behind a w i fe , Rebecca , and two chi ldren . Papa and Tranqui l i ty . 

Papa was so t roub lesome Mr Mensah decided not to provide for h im in his w i l l . Not believing 

that his father wou ld take him out of his wil l Papa accused his brother and mother of forgery. He 

sued the sole executor of the will c laiming a declarat ion tha t the s ignature on the wil l was a 

forserv . : v this he bel ieved the propert ies wil l fall into intestacy . Bel ieving that he needed a copy 

_ • : - j s e by his l awyer , he broke through his mother ' s w i n d o w and took her copy of the 

- . e - her by the deceased husband. He tendered this in court . During the trial a 

• - .'.as cal led to test i fy as to the signature on the wil l andito ver i fy whether it 
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was that of their deceased fa ther . The exper t conc luded in his report that the s ignature w a s not 

that of the deceased . At the end of t r ia l , the judge found that the s ignature on the wil l was that 

of the deceased re ject ingthe opinion of the handwr i t ing expert . He found again that the plaintiff 

w h o chal lenged the wil l had not conv inced h i m , on the balance of piobabi l i tLes . that the wil l was 
Ty ^ ^ ^ j r ^ ^ - ^ ^ 

a forgery. The trial judge conc luded that the wi l l w a s val id. Q r^^ jUy^y^:, ^ A.^^ 

Pick out the matters of evidential value and discuss within the context of this case. 

[25 marks] • 

QUEST ION FIVE 

In a claim for declarat ion of tit le to land, the plaint i f f is being led in ch ie f by his counse l : 

Q. How old are you? ^-^ 

A. I will be 70 by June 2016. 

Q. You said you have a document ev idenc ing the sale to your great g randfa ther . 

A. Yes my Lord. 

Q. What is the date of the d o c u m e n t ? 

A. 1944. 

Q. What do you w a n t to do w i th th is d o c u m e n t ? 

A. I want to tender it? -fo 

Counsel for the de fendant ! My Lord I object . It is a photocopy. 

By court : Object ion upheld . It is only an original of a document that is admiss ib le in court . 

Q. Look at this m a p , w h e r e did you get this f r o m ? 

A. From the survey depar tment . 

Q when was tha t ? 

A. I had it long ago w h e n I w a s in the Univers i ty . 

5 

1^ ^ -

CD • 



Q. W h a t is the importance of this to the case before us? 

A . The area in dispute is within this m a p . 

Q. W h a t do you want to do with the m a p ? 

A . 1 wish to tender it. ' 

Counse l for the defendant : I object on grounds that it is not authent ic and i r re levant . 

Court : Objection upheld . That-it is c o m i n g f r o m the survey depar tment does not make it authentic 

or relevant. Mind you , I have the power to exc lude any ev idence I don't l ike. 

Examine the decisions of the trial judge within the context of the rules of evidence. 

In an argument be tween Professor A m a r t e y and Dr. S impson , the learned Professor shouted at 

the medical doctor thus : "You are an unmar r i ed w o m a n of loose morals . You s imply refuse to see 

the difference be tween the vu lnerable and a weak l ing on the one hand and on the other hand 

one w h o refuses to take chances that fall in her path by grabbing a man at oppor tune moments . 

With all these numerous graduate w o m e n a round , w h o told you that you wil l brighten your 

chances of grabbing a husband w h e n you grow o ld?" Dr. S impson repl ied that everybody in their 

community knew that she was marr ied to the engineer wi th w h o m she had been co-habit ing for 

the past seven years even though he w a s yet to meet her parents to discuss marr iage issues with 

them . She there fore took offence that the Professor described her as he did . She sued the 

professor for damages for s lander . Judgment was entered in favour of the Professor . In his 

judgment, the trial judge s ta ted : "The Professor 's s ta tement w a s r ight. It w a s in fact an 

understatement wh ich should not have moved the Doctor to come to court to was te her own 

t ime and the t ime of the court . In my v i ew , the fact that a w o m a n lives w i th a man for thirty years 

or more does not make her the man's wi fe w h e n the proper thing has not been done . The medical 

doctor admitted that she is thirty f ive years old and is yet to be mar r i ed . 1 taJceUifoiciaMotice of 

the fact that if a w o m a n reaches_thir ty y e j r s and over and is not m a r r i e d , she can only be a 

[25 marks] 

QUESTION SIX 

6 



w o m a n of loose morals because if she we re not of loose mora l s , w h a t has she been doing all 

these years w i thout getting herse l f a definite husband?" T 

In the light of decided cases and statutory provisions governing judicial notice and 

presumptions, discuss the propriety or otherwise of the ruling of the judge. 

• ' [25 marks] 
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