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' THE BOARD OF LEGAL EDUCATION
GHANA SCHOOL OF LAW

PROFESSIONAL LAW EXAMINATION —PART 1

COMPANY LAW AND PRACTICE U
\ Wednesday-;lune‘ 30 2010 ° | 3
TIME ALLOWED: THREE (3) HOURS 9.30 am- 12.20 pm
INSTRUCTIONS TO CANDIDATES
I N . " .

1. Read thc 1nstruct10ns vcry Carefully be;ore begmmng to answer your
-.quesuons Be. conclsa and endeavour to answer the rcquu'ed number of
questions,. ' :

2. Answer Questmn 1 (whleh is comp_ulsorx) and 2 other questions from
,Sectlons B and C.

3 . Students :it".egl_'egu\red? to:answer hﬂeﬁﬁt,oﬁ'e':duestidn from Segﬁbns B and

-4, Do not wriie your narne on your: Answer Book but please do put down your

Index or Seat N‘umber

SECTION A

Question 1 (Thisis a coinpulsory quesfio‘n and éaryicé 40 marks)

J
B

Answer any four (4) of the followmg uuemons

Consider the vahd;- w’legallty of the followmg

(a) Kwame Amo.and Ya_w Ya;o.we_rc chl_ld_hood friends and are equal shareholders in
Amoya Limited. Both Amo and Yaro resigned from their previous employment to
commit themselves to the Company’s business on a full time basis. The company
never declared dmdends and distribution was by:way of directors’ remuneration.
The Regulauons requlred that both - ‘shareholders should  be present for any

- meeting to be quorate. As a: result of - persanal dlsagreemcnts ‘Kwame “has. now
monopolized the ‘affairs’ of the company and forced Yaw out of his management

position in.the Company Yaw has refused to attend shareholders’ meetings
rendering them'inquorate. (10 marks)

B e T T —



(b)

(©)

(d)

(e)

.
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Koﬁ Kyei was the sole shareholder of Procperxty lerted Prospcnty L1m1ted

approached Busmess Consult er1ted for. busihess. restmqturrng advice. The

“advice was neghgent Prospenty Lumted suffered catastrop}nc loses. Koﬁ Kyei’s-

investment is virtually worthless. He wants to sue: Business Consult_erIted
Subsequently, the last audited accounts -of Prosperity Limited indicated a large
cash surplus and generally i impressive financial returns. Ebo Quarme, a friend of
Kyei purchased shares and Kyei thself purchased additional sheres+in the
company after readmg the accounts. It turned-out that the. accounts had been
creatively prepared and contamed numerous mrsrepresentatrons Both Ebo and
Kyei are consrdcnng sumg the audrtors of Prospenty Limited. (10 marks)

John Mensah was a dlrcctor of ABC lerted a company engaged in bmldmg
construction. The Company was in serious financial difficulties and has been
upable to complete several contracts awarded to it because of severe financial
constramts Censequent]y, several companies have written to it saying that they
would not do any business with it unless its financial position and performance
rmproVed Recently whrle scarchrng on -the internet, John became aware of a
contract to build a new hosprtal in Accra. He reasoned that the company was not
i a financial posrtron to.take up. 1he job. To avoid any problems he resigned his

- _position and- putina bid-for 1he cr)ntract, whxch he "won and executecI for his own

perscnal beriefit. (10 ma:ks)

Anuaném Ltd is a private hmrted liability company mcorpornfed solely for the
1mporta‘uon of herbal medicine from China for sale in Ghana. Its business i%
booming and the company is unable to meet the demand for its products. The
board has resolved- to rais¢ additional capital to expand its operations.
Consequently, the cornpany placed an-advertisement in a daily- newspaper inviting
interested persons to invest.in the company and promising returns three times the
Treasury Bill Rate. The response Wwas positive. Over 1000 investors- applied but

the company could issue shares to only 500 of them. Advise the pames (10
lrqu\S)

Joe Mends was the sole share’holdér and Managing Director-of Crown Limited.

- Joe recently died in a tragic motor accident. In his will he bequeathed all his

“property and rights related to such propetties” to his dear wife Amina Mends.

Amina has issued a letter to Cash Bank, the bankers -of Crown Limited,
“introducing herself as the ncw sol¢ shareholder of the company, its Managing

Director and sole signatory 1 to the COmpany 'S bank accounts.
- (10 marks) ‘ :



Section B [Answer at least one question from this section]

Question? Foitin Iy e 25 .. : ' | :

Yaw Kyei holds 6()% of the 1ssued shares. of New Way Contracts Limited, a prlvate
limited liability company. Kojo Mensah and Esi Addo are the other shareholders of the
company. The Company had five directors including Kojo Mensah ard Esi Addo.

Yaw had been unhappy about the conduct of some of the directors of the company for
some time and the general direction of the company’s business. On May 1, 2009, Yaw
Kyei sent a letter to'the registered address of the company requestmg a general meeting
of the company within 30 days from the date of the: request

On May 4, Yaw sent emaul nohces to the. other rnembers of the Company informing them
ofa general meeting of the.company to be held in hls house on June 1, 4009 to approve

the followmg

(1) the removal. of KO}O Mensah and’ Es1 Addo as directors of the company for

their failure to recogmse Yaw Kyel s status as the majority sharehelder of the -

Company;

(ii)  the 1ssuance of all the treasury shares of the Companyr to Kye1 Limited, a
ol company wholly owned by Yaw ye1 '

(iii). alteratnon of tue Regulatlons to make Yaw Kyex chamnan for life;

(iv) . the appomtrnent_ of _Yaw nye1 Ju’ri_xor, as the new managing director of the
Company; and . : :

(v) the declaration of a dividend of- GHC2 -per share for the rlasf financial year.

Ku_]o Mensah a.[ld ‘Esi Addo were prevented from entenng Yaw Kyei’s house, because
accordmg to the ‘ mdchc)men at the gate tney had not paid for theit shares and therefore
could not attend the meetmg The resmunons were passed at the meetmg

A few days later Y aw‘Kyei sent a wri_tten n'ot'e _to the directors of the company inviting
them to a board meeting to “usher in a new era”. At the meeting, Yaw Kyei Junior was
introduced to the board as the new managing director. The board also passed a resolution

appointing Yaw Kyel’s ‘wife a-substitate director for Yaw I’ye' Jumor The board

mcreased executlve remuneratxon and dxrec?tors fees

Kojo Mensah and E51 Addo are unhappy thh the conduct of Yaw Kye1 and have come to
you for advice. (20 marks)
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Question 3

Sena and Adjo had a taste for the good: thmgs in hfe They were the Managmg D1reet0r
and Secretary, reSpecnvely, of Paradise: Limited. The sole object of the company was to -
operate a travel and tour business. ‘Sena’ reoently met Miss. Ampa a.very attractive young
lady. He mlmedlately appointed her as his executive assistant and ordered a top of the

range Land Rover for her from Prestlge Motors. He aIso prOmlsed to issue 20 000 shares

in the company to her

i
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Adjo has also been renting luxury apartments from LuxCo Limited under the: pretext that
they were required for the guests of Paradise Limited. These rentals were requested for
on the lett erheads of Paradise lened Over time a substant1a1 debt was accrued.

It has recently come to the knowledge of Kwame Bob, a slgmﬁcant shareholder and
director of Paradise Limited, that the company under the leadership of Sena and Adjo has
been operating a used car dealershlp Upon being challenged by Bob, Sena explained that
the car dealership was helpmg the: cashﬂow of Paradise Limited. Bob immediately called

a board meeting of the comparny. for the board to terrmnate all contracmal arrangements
relatmg to the used car dealershrp :

Bob has also found documents sngned by Sena conﬁrmlng that the Paradise Limited
borrowed a large amount of money from Cash Bank Limited to finance the car dealership - ;
business. Cash Bank has been Paradise Li mited’s barnker from the inception of its
business and has all the mcorporatlon documents of the company

Before the proposed board mee'mg, t_he cornpany recawed demand letters from Prestige
Motors and LuxCo Limited on the company’s outstanding indebtedness to them. Further
Miss Anipa’s lawyer has written to the company- demandmg that the shares promised to

her by Sena shouid be issued forthwith. Cas“ Bank is also demandmg the repayment of
the loan. .

Paradise. Limited has come to you for advu:e Consider the issues arising and advise the
Company (20 marks) e} : :

Questron 4

Kofi Armah held 70% of the issued sharés of Big Ambitions Limited. Yaw Barimah held
the remaining shares. The Company has a stated capital of GHC 1,000,000. Mrs. Armah,
the wife of Kofi Armah, Yaw Barimah-and Miss Opoku were the directors of Big
Ambitions. There have been consistent ¢lashes betvsen Mrs. Armah and Yaw Batimah,
who alleges that Mrs. Armah is “under Kofi Armah’s thumb”. Mrs. Armah vehemently

denies such- allcganons and has consxstently challenged Yaw Barimah to produce the
evidence. :
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Recently Blg Ambltmns dec:ded to bmld a new ofﬁce block Koﬁ Armah b1d for the
contract and the board of directors (Mrs, Armah-and Miss Opoku voting in favour)
* awarded the contract to:Kofi Armah. Yaw Barimah is livid and alleges that Mrs. Armah
has bribed Miss Opoku to-vote in favour of Kofi Armah’s bid.

Kofi Armah recently swrote a letter to Yaw Barimah proposing an ameridinent to the
Regulations of Big Ambitions. Limited to increase .the ‘membership of the board of
directors to 5 and to allow him to appoint and remove four of the directors, and also to
appoint the Managing Director of the Company. Yaw Barimah indicated that he was
opposed to the suggestion. - Soon thereafter, a resolution was passed at a board meeting
issuing additional shdres to Kofi Armah to bring his shareholding to 80%. A written

shareholders’ resolutlon 31gned by Koﬁ Arrnah approving the share issue was presented
to the board. e

To finance the constmction of its.new: office block, Blg Ambitions Lmued issued
debentures to raise an amount of GHC 3,500,000. The debentures were secured by a
floating charge over the account-of the’ company ‘held with Sikaman Bank. The Trustee
for the debentureholdérs has recently writtén to the bank demandmg that no payments
should be made from the account without the prior-conserit of the Trustee.

C,ons_ider. and address and th!,’_J_;_I'QI_e.Yﬁl:l_'lt iss:‘ueé.r:_(zo marks)

Question 5

Bola took all the necessary steps towards the incorporatibn of KAB Ltd. She provided her

cwn bulldmg to be used as the company’s principal place of business. However, -the

company’s records indicated that the property was purchased from Evans, the local

building contractor. Bola paid Evans 5% commission when he transferred the purchase
price pald by KAB Ltd lnto her bank account

l\wame Amadu and Bola are the subscnbers and first dlrectors of KAB Ltd, a prwate
" limited liability company whose. sole authorized business- is the manufacture of hair

products. Kwame holds 70% of the atithorized shares and the remaining shares are held
equally by Amldu and Bola

Kwame was a busy man. and leﬁ f.he day -to-day managernent of the company in the hands

of Amidu who often took demsmns and concluded contracts on behalf of the company

without consultmg Kwame

In April 2009 Armdu and Bola hatched a plan to assume total control of the company.
Amidu then wrote to his brother Dramani, appointing him a director of the company even

though it was known that Dramani had been convicted for fraud and declared bankrupt in
the United Kingdom.

Amidu and Bola also issued 1,000 shares _(repfeéexiting 42% of the issued shares of the
company) at GHC 1 ‘per share to Issa. Issa paid for the shares with an old laptop worth
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GHC200in the open market, - :
Sharp Eye Partners are the audltors for KAB Ltd. In thelr report to. the shareholders for\
the AGM in December 2009, they questloned the validity of the shares issued to Issa.

This annoyed Amidu who then wrote to the audrtors digmissing them with immediate
effect without assrgmng any reasons

At the next board meetmg, Kwame confronted. Armdu and Bola about thelr acts and
transactions and-opposed the presence of Dramani-at the board meeting and refused to
recognize Issa asa member of the company But he was outvoted by the three of them.

Kwame thereafter requisitioned an extraordmary general meeting with the required notice

for the removal of Amidu, Bola and Dramani as directors; At the meeting Amidu, Bola

and Issa purpor’ced to outvote Kwame and. thereupon proposed and passed a resolution to
remove Kwame as a dlrector o

Kwame does not accept his’ removal a.nd has comrnenced legal action conteryimg that he
is still a director of the company and that Amidu and Bola have been removed and have
ceased to be directors. He also contends that Dramani has never béen a dxrector of the
company and that the purported issuance of shares to Issa is illegal.

Identify and address the i _1ssu'es, ar_rd adv1sc'the partres (20 marks) ‘

Section C [Aﬁs_ﬁer-fatf]_e_a'rst onequeshon -f_rorrl tfh’isnlsectiph]'

Question 6

Justice Smart smmg at the Hrgh Court at Branabebome recently opmed as Iollows

“We cannot allow ourselves to be shacklea by . archalc Vletcnan legal norms such those
~ encapsulated in-the so- called Rule in Foss v :Harbottle. Qur Companies Act, 1963 (Act
179).is2n eXpressron of -our legal mdependence and | dare. say that the Rule in Foss v.
Harbottle has since 1963 been consigncd to the graveyard of quaint legal theories and is
no longer apphcable m Ghana.”

Comment on this statemenit. (—2_0'marks)

Question 7
Write short nr)tes_on anyf three (3) of the. follo\viﬁg-:, :
(i)  Directors fiduciary duties to s_hareholders (7 marks);

(i)  Ratification of pre-incorporation contracts (7 marks);




r.

(iii) Unlawful dlstnbutlons to shareholders (6 marks), and_

i

(iv)  Financial asswtance for the purchase ofa company s own shares (6 marks)

Question 8

“It is fair and proper to mention that the doctrine of the separate personality of a company
is well known and. apphed in'Ghanaian case law and jurisprudence ... [Blut then the rule

. is not sacrosanct :; [T]hus wuhm certam circumstances the law would disregard the
corporate entity status of the company .and rather pay regard to the hard facts. This is
couched in the hackneyed parlance as llftmg or plercmg the veil ..

Ansah JA, Kuml & Co Ltd v New World Investmenr Limited (unreported) [15/01/03] Fast
Track High Court. Consider the above statement and discuss the judicial inroads into the
rule referred to'in the statemeot (20 marks) -
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